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Abstract

Many Canadians believe that physicians have malpractice insurance via the Canadian
Medical Protective Association (CMPA). However, the CMPA is not an insurance com-
pany; it is a defence fund for physicians and has no obligation to compensate all claimants.
CMPA expenses have increased nearly tenfold in 30 years and although public budgets
support the majority of CMPA fees, less than 0.3% of injured patients receive compensa-
tion. A reform of the system is vital. Several developed countries have adopted a “no-fault”
system to provide more equity and transparency and to ensure that the majority of funds
go directly to injured patients rather than toward the payment of legal and administrative

fees.

Résumé

De nombreux Canadiens croient que les médecins bénéficient d'une assurance contre la
faute professionnelle par 'entremise de ’Association canadienne de protection médicale
(ACPM). Cependant, 'ACPM n'est pas une compagnie d’assurances; il sagit d'un fonds de
défense pour les médecins et il n'y a aucune obligation d'indemniser tous les demandeurs.
Les dépenses de 'ACPM ont presque décuplé en 30 ans. Et bien que les budgets publics
soutiennent la majorité des frais de 'ACPM, moins de 0,3 % des patients blessés recoivent
une indemnisation. Une réforme du systéme est indispensable. Plusieurs pays développés
ont adopté un systéme « sans égard 2 la responsabilité » pour offrir davantage d’équité et
de transparence et pour garantir que la majorité des fonds aillent directement aux patients

blessés plutdt quau paiement de frais juridiques et administratifs.

Introduction

Most physicians in Canada are members of the Canadian Medical Protective Association
(CMPA) and believe that this provides them with malpractice insurance. But this is not
the case: the CMPA is not an insurance company; their assistance to physicians is available
strictly on a discretionary basis (Shannon v. Canadian Medical Protective Association 2016).
The CMPA Council has full discretion to limit, decline or terminate assistance without
reason. Essentially, neither does the CMPA provide a contract of indemnity for physicians,
nor does it provide certainty of coverage for patients injured as a result of medical error.
Regulatory colleges have voiced concern that the public may not be adequately protected
and have stated there is a “tension between the coverage provided by the CMPA and the
fact that there is no direct or legal obligation that the CMPA respond to claims” (Shannon v.
Canadian Medical Protective Association 2016). Given that 95% of Canadian physicians are
CMPA members — a defence fund, not an insurance company — and that only a small
fraction of injured patients ever receive compensation, is it time to reform medical

malpractice insurance in Canada?

HEALTHCARE POLICY Vol.17 No.1, 2021 [ 31]



Shoo K. Lee et al.

The Canadian Medical Malpractice System

Health outcomes are affected by many factors, and even with the best medical care, unex-
pected adverse outcomes can occur. Baker et al. (2004) estimated that in Canada, 7.5% of
adult patients (185,000 per year) in acute care settings suffered a serious adverse event (AE),
of which 37% were highly preventable and 20% of overall AEs resulted in death. Because psy-
chiatric, obstetric, chronic care and long-term care patients were not examined, the number
of incidents is likely much higher. In Canada, the only way for patients to seek compensation
is through the courts.

Patients face an uphill battle in seeking compensation for injuries caused by medical
error. First, they must pay the high cost of legal representation, which most cannot afford.
Second, they also face the challenge of proving to a court that the physician failed to meet
the general standard of care and that this failure was the cause of the harm they suffered (as
opposed to, for example, a co-morbidity). The burden to establish the medical error is on the
patient with whatever evidence she/he/they can furnish. Finally, the delays in court action
mean that compensation, if awarded, will be delayed.

In order to ensure that injured patients are justly compensated and to protect physi-
cians, the Colleges of Physicians and Surgeons in each province and territory require
practising physicians to carry medical malpractice liability coverage or insurance. Most physi-
cians believe that they are purchasing insurance through the CMPA; however, the CMPA
declares itself as a “mutual defence” organization, meaning that they are not required to
indemnify physicians, unlike an insurance company (Shannon v. Canadian Medical Protective
Association 2016). The current system leaves “gaps” in coverage for physicians and, as this
article describes, provides almost no coverage for patients injured as a result of medical error.
The ideal system would ensure social justice, equity and transparency for both patients and
physicians, wherein proving fault would not be a pre-requisite to accessing compensation for
medical injuries. Making matters worse, the CMPA’s membership premiums are heavily sub-

sidized by the government, and the sustainability of the system is questionable.

Is the current system sustainable?

The CMPA annual reports between 1987 and 2017 showed that their membership nearly
doubled from 50,261 in 1987 to 97,688 in 2017, while CMPA expenses (and consequently
premiums) increased more than tenfold. While the largest CMPA expenses are damages
paid to patients, the second largest expense is legal costs, which increased from $16 million
in 1988 to $168 million in 2017 — an increase of 950% (CMPA, personal communication,
August 2018) (Figures 1 and 2). This increase in expenses is well beyond the inflationary
rate of 87% for the same period.
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FIGURE 1. CMPA expenses from 1988 to 2017
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Across the board, CMPA expenses have increased significantly, raising questions about
the sustainability of the system and how resources are allocated between payment of patient
claims and the legal costs of defending those claims. Indeed, given that the majority of CMPA
funding comes from the taxpayers, many believe that the majority of funds should be used to

compensate injured patients rather than pay legal fees to defend against patient claims.

FIGURE 2. CMPA expenses in 2017
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Have the number of civil cases increased?

A common misconception is that court actions against physicians have increased over time,
which if true, would provide some explanation for the rising CMPA costs. However, CMPA
records show that the number of cases commenced annually has changed negligibly and
remains close to 900 per year since 1988 (CMPA, personal communication, August 2018).
Given that membership has doubled over the last 30 years, this means that the number of
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cases commenced per capita has actually halved. A more recent estimate by Taylor (2013)
than the one by Baker et al. (2004) approximates that 100,000 provider-error injuries occur
per annum. With only 900 malpractice lawsuits brought forward each year (0.9% of the
100,000 injuries), and a success rate at trial or settlement of only 38% (Nosheen and Culbert
2019), the percentage of cases compensated in which patients were harmed in avoidable

error is an abysmal 0.34%. Although 38% of all formal legal claims being compensated may
appear to be a reasonable compensation rate, one must keep in mind that the number of cases
brought forward represents less than 1% of all the medical injuries estimated to be occur-
ring across Canada. Medical malpractice legal claims are brought forward so rarely, in part,
due to the CMPA policies that deter injured patients from seeking compensation, such as
mounting an aggressive defence or the prolonged nature of most litigation that few patients
have the means to compete with (Gibson 2016). Furthermore, malpractice lawyers are less
likely to take on cases in the first place due to the costs associated with litigation against such
a well-financed defendant as the CMPA, tending only to accept cases with a high likelihood
of success and a high payout (Nosheen and Culbert 2019). Some patients may not have the
financial wherewithal to consider litigation; may be too sick to initiate a claim; may, in fact,
not be aware of their right to sue; and/or may not be sure of how their injury was caused (as
a fault of the physician or not). Unfortunately, many of those deterred by the strength and
financial capacity of the CMPA are those that are most likely in need, which raises questions

of equity and justice.

Inequity and social justice

In 2004, the CMPA and the provinces struck a deal allowing CMPA premiums to be subsi-
dized by taxpayer money. Since then, provinces have provided subsidies ranging from 80% to
100% of premiums for all physicians. In data published by the CBC, provincial governments
(except Nunavut and Northwest Territories where data were unavailable) have allocated $1.85
billion in payment to the CMPA from 2014/15 to 2017/18 (Nosheen and Culbert 2019). The
result is that when an injured patient files a lawsuit against a physician, the taxpayer is fund-
ing one side of that legal dispute leaving the patient to single-handedly fund the other side.
The CMPA is known to have considerable resources and uses its financial capacity to robustly
defend claims and avoid paying compensation to patients (Gibson 2016). An Ontario superior
court judge commented in a ruling that the CMPA-funded lawyers in a court case had pur-
sued a “scorched earth policy,” challenging the plaintiff on every aspect of his case and making
the trial unnecessarily lengthy (Gibson 2016: 313). Consequently, the current system creates
major barriers to justice for patients who are harmed and discourages them from pursuing
legal remedies or financial compensation. Hence, the question of equity and social justice
must be raised. If the CMPA exists to protect physicians and does not compensate the major-
ity of the public who suffer from medical error or injury, why is the public paying the costs?
Arguably, the funding being devoted to the CMPA would be more efficiently utilized if redi-

rected to injured patients rather than being consumed by legal and administrative costs.
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Is everyone satisfied with the status quo?

Criticisms regarding the system abound from all sides. Patients feel that the system takes too
long to compensate the injured and costs taxpayers too much (Nosheen and Culbert 2019).
There have also been repeated calls for system reform from various levels of government,
resulting in numerous recommendations and reports (Gilmour 2006; Goudge 2017; Prichard
and Robert 1990). In the 1997 and 2000 Ontario Physician Services Agreements, the Ministry
of Health and the Ontario Medical Association agreed on the urgent need to examine

all available alternatives for liability protection coverage (Ontario Ministry of Health and
Long-Term Care 2016). Similar issues were discussed in the 2004, 2009 and 2012 Ontario
Physician Services Agreements (Ontario Ministry of Health and Long-Term Care 2016).

At the Canadian Medical Association’s 2017 annual general council meeting, physicians
themselves voted 79% in favour of a review of Canada’s medical liability system and an explo-
ration of other more affordable models for protecting patients and physicians (Collier 2017).
Furthermore, in 2019, the Quebec College of Physicians released a statement calling for
no-fault insurance for patients in order to guarantee compensation to victims of malpractice.
They proposed a no-fault malpractice system similar to the province’s no-fault automobile
insurance (Gilmour and Luft 2019). Several developed countries have evolved to use a “no-
fault” malpractice system in an effort to provide a more equitable and transparent system for

patients impacted by AEs.

A No-Fault Compensation System

A major no-fault scheme for compensation has existed in Canada for over 100 years in the
form of Workers" Compensation and, likewise, the province of Quebec has had a no-fault
compensation scheme for vaccine injuries since 1986. In the medical world, no-fault sys-
tems have existed in countries such as New Zealand and Sweden for over 40 years and in
Finland, Norway and Denmark for over two decades (Studdert and Brennan 2001a). The
United States operates state-based no-fault systems for specific injury types (Horwitz and
Brennan 1995). In Canada, a no-fault system was used to compensate victims of the tainted
blood scandal in the 1980s and "90s (Gilmour 2006). A no-fault system is able to compensate
injured patients quickly and equitably while minimizing court time and legal costs. It also
removes the requirement that compensation only be provided once blame has been assigned.
In most countries that have adopted no-fault systems, physician malpractice is separately
handled by regulators, as is the case for Sweden where complaints and disciplinary issues

of medical providers are handled by the Medical Responsibility Board (World Bank 2013).
Disciplinary action is kept entirely separate from the no-fault scheme.

In the current malpractice system, the majority of CMPA membership dues are paid
by provinces using taxpayer money. In turn, only 38% of CMPA expenses, or $250 million
of $662 million in 2017, went to patients harmed while receiving medical care (CMPA,
personal communication, August 2018). The intent behind funding medical malpractice

coverage is to both protect physicians and compensate injured patients, but funds are skewed
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heavily to the former rather than the latter. A no-fault compensation system has the poten-
tial to compensate more patients than a tort-based system by vastly reducing legal fees, expert

witness fees and much of the administrative costs.

Are no-fault systems efficient and affordable?

The administration of a no-fault system has been found to be highly cost-effective, although
this may vary depending on implementation. It is instructive to consider the cost efficiencies
achieved by comparative countries. Bismark and Paterson (2006) studied New Zealand'’s
no-fault system and found administrative costs absorbed only 10% of total expenditures,
with the remaining 90% available to compensate patients. Bovbjerg et al. (1997) found

that Florida’s no-fault system for newborns with severe birth-related neurological impair-
ments incurred administrative costs of 10% compared with 47% under Florida’s ordinary
tort system for obstetrical cases, and awards were received more expeditiously in the former.
Barringer (2006) reported similar findings, with administrative costs for the Florida and
Virginia no-fault system ranging between 8% and 10%. Sloan et al. (1998) also studied the
Florida no-fault system and showed that families received a larger share of the money and
paid less for lawyers’ fees in the no-fault system. Similarly, the World Bank (2013) examined
the medical malpractice systems in the US (tort) and Sweden (no-fault) and found that over-
head administrative costs accounted for 60% of expenses in the US as compared to only 18%
in Sweden.

Another concern with a change to a no-fault approach may be that liability and compen-
sation costs would increase, given the increase in the number of claims; however, the evidence
shows otherwise. Studdert et al. (1997) concluded that a no-fault system in Colorado or
Utah could compensate four to six times more victims than the court system at the same
cost as the existing tort system. One reason for these findings is that legal and administrative
fees are greatly reduced in no-fault systems, allowing for a greater portion of premiums to go
directly to claimants, as was found in a report comparing fault and no-fault systems interna-
tionally (Armstrong and Tess 2008). Furthermore, the report found that the total costs in
fault versus no-fault systems are similar. It has been reported that the New Zealand no-fault
system performs well at providing compensation; while awards are not as high as in the tort
system, it is considered a fairer system and is similar to Canada’s Workers’ Compensation

Board, with its ability to compensate far more people (Gibson 2016).

Do defensive medicine costs play a role?

Defensive medicine and no-fault systems are heavily debated issues on the national and
international stage (Di Gregorio et al. 2015; Marchisio 2020; Saks and Landsman 2020).
Literature from the US shows that medical civil liability spurs the adoption of “defensive
strategies” (i.e., defensive medicine) (Marchisio 2020). Notwithstanding Canada’s low rates —

and low success rates — of medical malpractice litigation (Flood and Thomas 2011), the stress
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and fear of a complaint or lawsuit appears to cause some physicians to practise defensive
medicine by overprescribing tests, procedures and treatments (Nash et al. 2004). Indeed, a
US study found that medical students are exposed to malpractice concerns and taught con-
siderable defensive medicine from faculty at an early stage (Johnston et al. 2014). Although
estimates of the costs of defensive medicine are scarce in Canada, evidence suggests that such
practices do influence physician activity, with studies finding that some Canadian physi-
cians feel the need to practise defensive medicine (Smith et al. 2016). Research from the US
suggests that defensive medicine costs account for anywhere from 2% to 10% of the total
national healthcare bill (Antoci et al. 2016). Cunningham and Dovey (2006) showed that no-
fault systems reduced medicolegal pressure on physicians and resulted in cost savings.

A converse concern is that shifting to a no-fault system will lead physicians to under-
value patient safety. Without the deterrent threat of medical malpractice litigation,
physicians may encourage shortcuts to enhance speed and increase income. This concern,
however, was not borne out in the evaluation of New Zealand’s no-fault system (Wallis
2013). Moreover, some authors have suggested that the current system creates barriers to
reporting of error but a no-fault scheme may increase reporting and improve care through

transparency and education (Studdert and Brennan 2001b).

Is a no-fault system right for Canada?

By using the 2017 CMPA budget of $662 million and upper limit estimates of 18% for
administrative costs, a no-fault system in Canada could cost up to $119 million to admin-
ister and result in at least $543 million awarded directly to patients compared to the $250
million awarded in 2017 in the current system. Armstrong and Tess (2008) also found that
claimants have better health outcomes in no-fault systems due to the shorter times to com-
pensation, which leads to faster access to treatment and a focus on rehabilitation and return
to work. In Canada, many rehabilitation services (i.e., physical, occupational and speech
therapy-related) are outside the purview of the publicly paid healthcare system. In their
evaluation, no-fault schemes come out ahead, with an increased portion of claimants cov-
ered, improved claimant outcomes, an increased portion of costs going directly to claimants,
a more equitable distribution of claimant outcomes and a similar level of system costs when

compared to tort systems (Armstrong and Tess 2008).

The implications of a Canadian no-fault system

A move from a tort-based to a no-fault compensation system would impact many stake-
holders — from physicians and patients in the foreground to funders, such as the CMPA,
malpractice litigators and provincial governments in the background. A no-fault system
would be more transparent and more equitable for patients, allowing for a greater number
of injured patients to be compensated. Physicians would also benefit from such a system,

with reduced medicolegal pressures and decreased impetus to practise defensive medicine.
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Governments and the public would benefit from reduced administrative costs in the new sys-
tem and more funding flowing directly to patients in need. Despite the interests in the legal
and insurance communities who understandably will oppose medical malpractice reform,
there has been increasing interest from physician groups, patients and governments to con-
sider reform options. Illuminating the financial facts of tort and no-fault systems may help
galvanize policy actions. The policy change required may come about at the provincial level,
for example, with one provincial government taking the leap required, which may inspire
other provinces to follow suit. In such a scenario, the province should proceed to implement
a no-fault plan instead of conducting more consultations as there have already been many
reports and studies on this topic (Gilmour 2006; Goudge 2017; Pritchard 1990). Such a
province may choose to look at the workers” compensation system as an example —

another no-fault system that was successfully implemented despite opposition from vested
interest groups.

Alternatively, a province may choose to implement more drastic measures. For example,
as part of their efforts to curb healthcare costs, in early 2020, Alberta’s Ministry of Health
cancelled their contract with physicians and indicated that they will limit medical liability
insurance reimbursement. Although this may reduce the public subsidy for medical liability
insurance, it is not a solution that works to provide better compensation to injured patients.
It could provoke physicians, however, to advocate for adoption of a no-fault medical malprac-

tice system, which in turn will help shift the political imperative toward action for reform.

Conclusion

There have been many calls over the years for reform of our medical malpractice system. At
stake are serious questions regarding ethics, social justice, equity and efficiency. The lion’s
share of CMPA funding comes from taxpayers — the patients themselves — and should right-
ly be used to compensate injured patients instead of paying for legal and administrative costs.
The time has come for significant reform of this sector, and we argue that evidence from
around the world strongly suggests a Canadian version of a no-fault scheme would benefit
physicians and their patients alike and, from a public policy perspective, provide a far better

return on investment,
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